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Vote





As the result of a tied vote (273 in favour, 273 against and 22 abstentions) Parliament has rejected the agreement reached in the Conciliation Committee in the night of 5 June on a directive on the harmonisation of the laws of the Member States on takeover bids. Under Rule 83 of Parliament's Rules of Procedure, a simple majority of MEPs present for the vote was required for adoption. Rule 128(3) states that where there is a tied vote the text or proposal shall be deemed rejected.





Parliament has therefore in effect followed the recommendation made by its rapporteur Klaus-Heiner LEHNE (EPP-ED, D), who opposed the conciliation agreement mainly on the grounds that the requirement for the board of a company which is the object of a takeover bid to refrain from taking defensive action until it has consulted its shareholders could only be justified if a 'level playing field' existed. Since, according to Mr Lehne, there is no level playing field either at international or European level and the joint text resulting from the Conciliation Committee did not resolve this problem, he argued that the conciliation agreement should be rejected. 





Among MEPs speaking after the vote, Hartmut NASSAUER (EPP-ED, D) said that the vote had provided a clear result and Enrique BARÓN CRESPO (PES, E) stressed the inflexible attitude often shown by Council and Commission in conciliation. Pat COX (ELDR, Munster) stated that, while it was clear that the directive had fallen in the form in which it had been presented, the Commission should redouble its efforts to find an effective solution.





Later in the day, several MEPs requested clarification of the question of the missing vote in connection with the conciliation agreement on the takeover directive. 





While the result of the electronic vote announced by Parliament's President Nicole FONTAINE (ÅPP-ÅD, F) immediately after the vote and displayed on the screens was a tie (273 for and 273 against), resulting in rejection of the conciliation agreement, according to the list published later only 272 MEPs appeared to have voted for rejection. 


The mystery of the 'missing vote' was solved when Vice-President Alejo VIDAL-QUADRAS ROCA (ÅPP-ED, E) explained that a new MEP, Giuseppe BRIENZA had not yet been included in the electronic voting register. Mr BRIENZA, who had voted for rejection, replaced Pier Ferdinando CASINI (EPP-ED, I), who had resigned from Parliament, with effect from 3 July.





Debate





Presenting the conclusions of the agreement which was approved by Parliament's delegation by 8 votes to 6, the Delegation Chairman James PROVAN (EPP-ED, South East) recommended the agreement to the House. The proposal had been on the table for twelve years, he explained, and although reaching agreement with Council had proved difficult in the face of Council's unwillingness to budge on a number of key issues, including banning a company from taking defensive measures in the face of a hostile bid without the approval of shareholders. Mr Provan felt many concessions had been achieved. The situation with regard to defensive measures, he felt, had been improved by the Commission issuing a declaration relating to the definition of 'equitable price' and 'squeeze out' of the right of majority shareholders to acquire the rights of minority shareholders and the question of a level playing field or equal treatment of shareholders. These questions will be taken up by a group of company law experts to report on these issues in March 2002. The situation, he said, had been made more complicated by the decision of one Member State to withdraw from a previously agreed position in Council. This placed Council in a difficult position with regard to negotiations. While he acknowledged that Parliament's Delegation was divided, he reminded the House that Parliament had previously expressed its support for seeing a directive in this field. He felt it was right for the full Parliament now to be given an opportunity to express its view at a third reading. But, he warned, to reject this agreement now would not only damage the creditability of the European Parliament but cause serious damage to the future of Europe.





Klaus-Heiner LEHNE (EPP-ED, D) on the other hand, who was responsible for piloting the report through the House, took a different view. He was critical of the compromise reached and was in fact one of those members in the Delegation voting against the conciliation agreement. He felt a level playing field had not been achieved and that the expert group to be set up by the Commission could not be considered a compromise. Describing the agreement 'as a capitulation to Council' he felt it undermined Parliament's role in the procedure as the compromise did not come anywhere near to Parliament's amendment regarding defensive measures. Furthermore, he felt it would leave companies unprotected and open to hostile bids from, for example, US companies. He also drew attention to restrictions with regard to takeovers in US states such as Delaware and he contended this was a key factor in decisions where to locate companies.





For the EPP-ED, Francesco FIORI (I) too was opposed to the agreement, although he recognised the group was divided and pointed out that Parliament's second reading amendments had secured the support of 390 MEPs. In other words, there was a strong majority to allow the board to take defensive measures, he said, and this view should not easily be brushed aside by Council refusing to compromise. 





For the PES, Manuel MEDINA ORTEGA (E) while recognising divisions in the PES group, was opposed to an agreement which he felt would allow 'Wall Street sharks' to gobble up European companies and force workers onto the dole. A rejection vote, he felt, would enhance the prestige of the European Parliament and he could not go along with the agreement relating to the provision of information to employees since this would only inform workers of decisions already taken.





An alternative view was expressed by Diana WALLIS (Yorkshire and the Humber) for the Liberal Group who said the Liberals were fully behind the agreement. It was, she said, the key for the success of the financial services action plan and would bring long-term benefits to Europe's citizens. Shareholders' rights as indeed those of investors would be protected and this had serious implications for savings and pension funds. Shareholders could act responsibly to resist any unwelcome hostile bids from the 'Wall Street sharks', she contended and she felt substantial progress had been achieved in negotiations. 





Another member of the Delegation voting in favour was Neil MacCORMICK (Greens/EFA, Scotland) who said that his group would be given a free vote and he welcomed the opportunity for MEPs to take a decision on this key subject. To reject it, he said, would not bring a level playing field any nearer and he pointed out that the situation of the work force would be considerably improved with regard to present legislation since the company making the bid would have to set out its intentions, for example, on locations and plans for the future of the firm. That, he contended, represented considerable progress.





Benedetto DELLA VEDOVA (TGI I) was another speaker to argue in favour of the compromise and indeed he drew attention to what he felt was aggressive behaviour by public companies such as EDF in trying to take over competitors in other countries who could not take similar action. This was an intolerable distortion of competition, he felt.





Lord INGLEWOOD (EPP-ED, North West) in endorsing the agreement, did not think it was correct to say that the European Parliament's rights had been trampled on. Rather he welcomed the even-handed approach being proposed for all shareholders and emphasised that the company facing the bid could take defensive measures as long as this decision was improved by the shareholders. It also represented an opportunity for the European Parliament to prove its critics wrong and show that it could take responsible decisions.





Luis BERENGUER FUSTER (PES, E), on the other hand was another speaker that took the view that the conciliation procedure had 





not worked since the compromise reached was too far from Parliament's second reading position. Theodorus BOUWMAN (Greens/EFA, NL) said that the majority of the Greens were opposed to the agreement on the grounds that it did not reinforce the European social model or provide a strong enough text relating to information for the workforce. Bert DOORN (EPP-ED, NL) was another speaker against the proposal and argued that it went against practice in the Netherlands, while Evelyne GEBHARDT (PES, D) in opposing it felt that Council had not shown any real consideration of Parliament's viewpoint in the negotiations. 





A positive view, however, came from Arlene McCARTHY (PES, North West) who said the British Labour members would be voting for the agreement. She felt progress had been made with regard to provision of information for the workforce in three separate stages. She was another speaker to underline the fact that defensive measures could be taken by the board with shareholder approval and that the text of the legislation could be reviewed following the report of the experts' group. 





Welcoming the conciliation agreement, Commissioner Fritz BOLKESTEIN said it was an important part of the financial services action plan and would provide a secure legal framework to enable the restructuring of industry to take place. He too emphasised that defensive measures could be taken with the support of shareholders and with regard to the situation in the USA, pointed out that discontented shareholders could take action in the courts there. As to the arguments that it did not provide a level playing field, he said that it was a first step towards achieving this. He also emphasised the point that employees would be given complete information with regard to an offer and its implications which would have to conform with national and European employment rules. He also pointed out that most mergers and takeovers took place 'amicably' with only 2% of the total representing hostile bids. He also told MEPs that the Commission would monitor the legislation closely to make sure there were no distortions of competition.
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